THE STATE OF NEW HAMP3HIRE

BOARD OF MANUFACTURED HOUSING

JamesE. Ferguson )
) Docket No. 006-96
V. ) 007-96
) 012-96"
Cavdier Redty Corporation )
(Lord Cavdier Eqates) )
(Edward A. Santoro) )

Hearing held on September 24, 1996, & Concord, New Hampshire.

FINDINGS OF FACT, CONCLUS ONS OF LAW AND ORDER
The Board of Manufactured Housing (“the Board”) makes the fallowing findings of fact and
condusons of law and issues the following order in the above-referenced metter.

PARTIES
1 James E. Ferguson (“Complanant”) is or was a al times rdevant to thismetter, alawful

tenant of the Lord Cavdier Edates MHP, amanufactured housing community located in
Merrimack, New Hampshire,

2. Lord Cavdier Esaes MHP (“the park”) isamanufactured housng community located in
Merrimack, New Hampshire. Cavdier Redty Corporation (“ Cavdier Redty”), aNew Hampshire
corporaion, isthe owner and operator of Lord Cavdier Edates MHP. Edward A. Santoro isthe
Presdent of Cavdier Redty. For dl purposes, Mr. Santoro and Cavdier Redty and Lord

! This decision consolidates two complaints filed by Mr. Ferguson against Cavalier Realty (Docket nos. 006 and 007-
96) and across complaint filed by Cavalier Realty Corp. against Mr. Ferguson (Docket no. 012-96).



Cavdier Egates MHP shdll be treeted in this Order as a unified entity and shdl be identified as
“Respondent.” 2

MATTERSAT ISSUE
In this matter, Mr. Ferguson raises awide variety of dams againg Cavdier Redty based on

two sats of issues. Frdt, Mr. Ferguson assarts that Cavdier Redlty’ s rules and regulations (“the park
rules’) areimprecise, out of date and contain numerous provisons which violate Spedific provisons of
RSA 205-A, 540-A or other gpplicable law; and that numerous “ palicies’ announced by park
meanagement through letter or ord communication with tenants conditute de facto rules which should
have been promulgated in conformity with RSA 205-A:2, and are, therefore, invaid. Second, Mr.
Ferguson asks this Board to determine whether management may reasonably require him to remove a
propane gas line running from an inddled propane tank on his premisesto a utility shed as a condition of
goproving the sde of his unit, when management hed previoudy consented to the inddlation of tht line
Mr. Ferguson dso saeks an award of his cogts of prosecuting this action from thisBoard.  Third, Mr.
Ferguson asks this Board to determine the propriety of his choice to erect ano trespassng Sgn on his
leased |t for the purpose of asserting a purported right to bar entry by Mr. Santoro and Cavdier
Redty employessto thelot excgat in conformity with RSA 540-A:3, V.

Inits cross complaint, Cavdier Redity assarts various violaions of park rules by Mr. Ferguson.
Cavdier dso maintainsthat Mr. Ferguson' sfiling of complaints and an dleged refusd to negatiate with
Cavdia’s counsd are evidence of bad faith. Cavdier asksthis Board to dismiss the complaintsand to

award it cogs and atorney’ sfees

2 Mr. Santoro is amember of the Manufactured Housing Board. He appeared before the Board to give testimony in
his capacity as President of Lord Cavalier Estates MHP. He hastaken no part in the consideration of, nor has he



Spedificdly, Mr. Ferguson seeks the following determinations from this Board:

(@ That the Respondent has failed to comply with the prior order of this Board in the metter of
Broussad v. Cavdier Redlty, Docket No. 004-95, that it promulgete an updated and comprehensive
st of rules governing the Park; or, dternatively, that the Board order Cavdier Redlty to promulgate
such rules within areasonable period of time;

(b) That the Respondent may not enter his leased premises i.e hisground lot, except in
conformity with RSA 540-A:3, IV (Supp. 1995); and thet any rule or policy promulgated by Cavdier
Redlty to the contrary is unreasonable;

(©) That the Respondent may not require him to remove a propane gas line extending from an
ingaled tank to his utility shed as a condition of sdle of his manufactured housing unit. RSA 205-A: 2,
11 (1989);

(d) That Respondent’ s attempt to require remova or modification of the propane gaslineto the
utility shed vidlates RSA 205-A::2, VI (d) which forbids MHP management from requiring “atenant to
sl or otherwise digpose of any persond property, fixture, or pet which the tenant had prior permisson
from the park owner ... to possessor use....”

(e That Respondent may not impose afinandd pendty in the form of arent reduction for
dleged vidlaion of park ruleswithout esteblishing the fact of, and ariteriafor, such rent reduction within
the park rules

(f) Thet the Board award him dameges for various daimed injuries, induding time materids and
money oert in pursling this metter;

Cavdier Redty sseksthe following spedific determinations

(@ That Mr. Ferguson ishimsdf in vidlation of vaid park rules by (i) poding a“no trepassng”
sgn on his property in violaion of agenerd ban on sgnage contained in Park Rules 1A and IX; and (ii)
by failing to natify Cavdier Redty in writing of hisintention to sdl his home before poding afor sdedgn
on his property. Park Rules IX. B,2; RSA 205-A:2, 1.

(b) Thet the Board dedlare Mr. Ferguson’s complaints frivolous and award it costs and
atorney’ sfees and further enjoin Mr. Ferguson from filing further frivolous complaints agangt Cavdier.

PRELIMINARY MATTERS

voted with respect to, any matter presented by this case.



3. Asaprdiminary matter, the Board rules that it iswithout jurisdiction to avard cods or fees
with respect to Mr. Ferguson's and Cavdier’'scomplaints Therefore, to the extent that ather
complaint seeks a monetary award from the Board, each complaint is dismissed and the specdific
relief requested is DENIED.

4. Asafurther prdiminary metter, the Board rulesthat it hasinherent juristiction to find complaints
filed before it to be frivolous; however, for the reasons st forth beow, the Board sees no basis to
meke such afinding with respect to Mr. Ferguson’s complaints againg Cavdier Redty and

therefore DENIES Cavdier Redity’ srequest thet it do so.

FINDINGS OF FACT AND CONCLUSONSOF LAW

Due to the number and complexity of issues presented by this metter, the Board will s&t forth its
findings of fact and condusions of lawv sparady by issue group.

|. Park Rules
The Board makes the fallowing findings of fact with respect to the Park Rules

Relevant Rules And Provisons

5. Cavdier Redty has promulgated a st of rules and regulations, dated October 1, 1993, which
were recaved and signed for by Mr. Ferguson in connection with the inogption of histenancy on
March 17, 1995.

6. Induded with the park rules and physicdly attached to them as a cover page, was a schedule of
fees and rentd payments which established Mr. Ferguson’s monthly rental fee as $330.00, with the

proviso thet “ Each of the above renta fees are subject to a discount of $20.00 if the rent isreceived

a the park office by the 3d.” (emphadisin the origind).



7. Section VII1.D of the Rules provides thet “ commerdd signs of any type are not permitted in the
Park.”

8. Section IX.A of the Rules (“Rules and Regulations Governing Home Sdes’) expliatly permits
the placement of “For Sd€’ dgnsin the park. Respondent tedtified thet this provison isintended
by implication to forbid the placement of any Sgn other than “For SA€’ sgnsin lotswithin the park;
however, the express language of the rule contains no such dear prohibition.

9. Section X1.B of the Rules provides that “Management resarves the right to do any work thet it
deams necessary on ay lot when convenient to doit. Lotswill beleft in good condition upon
completion.”

10.  Section|l of the Rules providesthat “\Written authorization from the Park Owner is required for
the condruction of any addition, cabbana, porch, avning, patio, or achangein the exterior of a
home or gopurtenant sructure....”

11.  Sedtion IX of the Rulesreguires that, as a condition of sdling their mobile home units
homeowners“shdl be in compliance with dl obligations of the Park Rules” Rules, Section 1X.B.1;
and that “ Any addition or utility building shal conform to the rules or be removed.” Rules, Section
IX.B.3h.

12.  Inaddition, Section IX.B.4 of the Rules spedificaly providesthat “The Park Owner may
reguire as a precondition to alowing a Home to remain in the Park upon resde that the homeowner
repair, change or modify the Home, any utility building, any addition or any other improvement
which, in the opinion of the Park Owner, does not meet the resde sandards st forth in IX,B.3”

Noticesand Addenda



13.  Inadditionto theformd Rules discussed above, Cavdier has dso promulgated avast number
of informal, often multi-page notices to tenants, usudly styled as“ naticesto tenants’ or “generd
notice to dl tenants,” which purport to establish new policies and rulesfor park resdents regarding
such maters as occupancy limitations (Letter to tenants, 10/13/94), shrubbery maintenance (1d.),
pet control (4/26/95); control of children and placement of play areas (undated); and, of particular
rlevance to this meter, a notice thet rentd deductionsfor timey payment of rent and asenior
citizen discount established by the rental sheet attached to the origind rules provided to Mr.
Ferguson would be subject to forfat for violaion of the park’ s maintenance and aesthetic Sandards
after ingpection by management. (5/10/95).

Out Of Date, Inconsstent and Illegal Rules

14.  Ineadditionto the rules quoted above, Mr. Ferguson has noted anumber of inconsgert,
potertidly illegd or out of date rules, provisons and charges established by the Rules or rate sheet.
Theeindude

(@ Chargesfor petsin excess of those dlowed by gatute. Compare Rate Sheet, “Animds’ to
RSA 205-A:2, VIII(C);

(b) Chargesfor guests of less than thirty days duration in violaion of satutory ban. Compare
RSA 205-A:2, VI, (b),(@ (no charge prior to thirty days, $10.00/month thereafter)with
Park Rule V11, B. ($30.00 charge for extra persons for any month or part thereof; See dso,
Rent Sheet , “Additiond Charges,” ($50.00/month assessad for extra occupants who
resde without permisson; $10.00/month for extraresdents with permission).

15.  Inaddition, Cavdier Edates hasissued Notices To Tenantsrescinding rulesor policies

previoudy promulgated. See, Tenant Notice, 3/13/96 (rescinding previoudy announced ban on



evening dog waking in response to adecison of thisBoard; and rescinding illegd pendtieson
overnight guests of less then thirty days).

16.  Respondent hestedified that severd of the Rulesinduded in the forma Park rules are out of
date and nat enforced. However, it isnot dear from the tesimony in this metter thet management
has ever made any effort to diginguish for Mr. Ferguson or other tenantswhich of itsrulesare red
and which areillusory.

17.  Asmay be goparent from the above discusson, the Rules of Cavdier Edates are, inthe
Board' s estimation, unnecessrily complex, and are not presently contained in anything likea
coherent and reedable format. Moreover, the Board finds that management’s“Natices’ to tenants
tend to be prolix, confusing, and filled with unnecessary invective and cannot ressonably be found
to conditute avaid method of communicating rules or rule changesto the tenants & the Park.
Soedificdly, the Board finds that Cavdier Redty cannot reasonably maintain thet it has provided to
Mr. Ferguson or other tenants a full written copy of the rules of the park by providing them with
admittedly out of date forma rules and amass of confusing, contradictory notices which purport to
establish new rules or palicies on an ad hoc bass RSA 205-A:2, X.

18.  TheBoad further findsthat, to the extent the “Notices’ may involve rule changes thereisno
showing that management has ever adhered to the Satutory reguirement of ninety day natice prior to
establishing such rules asthe palicy of the park. See, RSA 205-A: XI.

19.  TheBoard notesthat Respondent has both tetified and submitted an extensive Ietter from
counsd sdtting forth itsintentions to promulgate asingle st of coherent rules. Unfortunatdly,
Respondent made the same representation to this Board in aprior hearing in January and, though

counsd’ s letter showss evidence of significant effort and some progress toward thisend by



Respondent, the presant date of the rules a Cavdier Edtates remains both unchanged and
unacoeptable.

20.  THEREFORE, The Board finds that Respondent isin continuing violation of RSA 205-A:2, X
until such time asit shdl promulgate asngle st of coherent, up-to-date rules for the park.

. Specific Complaints

A. Entry Rightsand Signage

21.  TheBoad findsthat, on or aoout May 24, 1996, Mr. Ferguson posted ano trespassng Sgnon
hisrented lot and notified Respondent by Ietter to Mr. Santoro that he would not agree to permit
representatives of Cavdier to enter hislat, exoept by gopointment or emergency. Letter, 5/24/95.

22.  Inessence, Respondent argues that the posting of the dgnwasin violaion of Park rulesVIII.D
and IX.A, cited above, which respectively, ban commerdid sgnage from the park and impose sze
and placement limitations on “for e’ 9gns

23.  Respondent further argues that Mr. Ferguson’s attempt to limit entry to his leased property by
Cavdier personnd to arranged gppointments and emergendies violates Section X1.B of the Rules,
which provides that “Management resarves the right to do any work that it deems necessary on
any lot when convenient todoit....”

24. By contradt, Mr. Ferguson maintainsthat hewas, and is, within hisrightsto assart aright to
control entry to hisleased property pursuant to RSA 540-A:3, IV (Supp. 1995), which provides
that “No landliord shdl willfully enter into the premises of atenant without prior consent, other than
to make emergency repars”

25. In the Board' s view, neither party iscorrect. Frg, the Board dedinesto follow Mr.

Ferguson' simplicit argument that aleased ot within amanufactured housing park isa“ premises’



within the meaning of RSA 540-A: 1, 111 (Supp. 1995) and RSA 540-A:3, IV (Supp. 1995),
subject to the rule thet landlords may not generdly enter those premises without prior consent. In
the Board' sview, the requirements of RSA 540-A:3, 1V (Supp. 1995) are gppropriate to renta
housing, such as an gpartment, where the limits of the rental gpace are dearly ddinested and subject
to dosure by door or wals  Such ahard and fast Satutory ruleisnat, in the Board' sview, equly
gopropriate to amanufactured housing lat, inwhich occasond entry for maintenance, ingpection,
landscaping, or Smple access to the tenant’ s front door, may be anecessary and accepted part of
the landlord-tenant rdationship. Thus, the Board finds that Mr. Ferguson was not judtified in
assating ablanket right to bar entry to hislot by management as expressed by his“No
Trespassing” sgn and |etter dated 5/24/96.

26.  Nevethdess, the Board doesfind somered merit in Mr. Ferguson’s argument thet, asalessee
for vdue of hislat, heis entitled to areasonable messure of protection from intrusve entry onto his
lot by management. The problem hereisthet Park Rule Section X1.B, which provides thet
“Management resarves the right to do any work that it deems necessary on any lot when convenient
todoit.” essntidly establishes the freeright of management to enter onto tenant’ s lots whenever
convenient and for whatever reason. The Board finds that rule unressonable and unenforcegble to

the extent thet it failsto establish any criteria beyond management’ s convenience for such entry. 2

8 On the limited facts before it, the Board does not purport to rule on what may or may not constitute a

reasonabl e right to entry by management onto aleased lot in amanufactured housing park. Clearly, the Board
acknowledges that some level of general permission to enter for periodic inspections, scheduled maintenance, or
simple access to the tenant’ s front door may, under appropriate circumstances, be deemed reasonabl e by the Board.
Rather the Board only rulesthat a park rule establishing a general right of management to enter aleased lot “when
convenient” isunreasonable.

Similarly, the Board makes no finding as to whether Mr. Ferguson or any other tenant may reasonably refuse
consent to periodic, scheduled or requested entry by Respondent, except to note that, as above, the Board may deem
various forms of occasional routine entry onto leased lotsin a manufactured housing park reasonable and would



27.  Asardaed mater, the Board finds that no exiding park rule limits Mr. Ferguson’ s aaility to
post anon-commercid warning Sgn on his leased property.  The Board rgects Respondent’s
argument thet ether of the dited provisons of the park rules condtitutes such aban. Thus, dthough
Mr. Ferguson’ s Sgn may have condituted provocative overkill, it did not violate any exiding park
rue

28.  THEREFORE, the Board rules

(i) That Section XI.B of the Park Rulesis unreasonable and unenforceeble

(i) Thet Mr. Ferguson may not properly limit entry to hisleased property by Cavdier personnd to
arranged gopointments and emergendies; but thet

(i) Mr. Ferguson was nat in violation of any spedific park rule by pogting his*no trespassing” Sgnon
hisleased property..

B. Propane GasLine Removal

29. TheBoadfindsit irrefutable that, in or about May 27, 1996, Mr. Ferguson gpplied for and
was granted written permisson by Respondent to congtruct ashed, and, in connection with thet
condruction to place a propane tank in hisleased lot.

30.  Mr. Santoro contends thet, notwithstanding his permisson to condruct a shed, he was unaware
until at leest partway through the congruction project that Mr. Ferguson intended to heet the shed
by propane. Mr. Ferguson, on the other hand, inggsthat he verbaly informed Mr. Santoro of his
intent to operate computer equipment in the shed and that “any idiot would know” that such

equipment required hedting.

view action by landlords for violation or refusals to cooperate with such reasonable provisions as presumptively
appropriate.

10



31l.  TheBoad nead not resolve thisfactud digoute. The plain fact isthet there is no documentary
evidence supporting Mr. Ferguson’s podition thet he did inform management that the shed wasto
be heated by propane, or requested and receved such permission.

32.  Inview of thelack of documentary evidence, the Board is condrained to find thet, to the extent
that Mr. Santoro agreed to accommodate Mr. Ferguson's needs to the aesthetic requirements of
the perk by permitting him to ingal a propane tank behind hishome and to run agasline
underground to hisshed, he did so on an ad hoc basis without demondrating adeer intent to
permit the inddlation as a permanent feeture of thelot.

33.  TheBoad further findsthat aletter to Mr. Ferguson dated June 4, 1996 from counsdl for
Cavdier Redty’s counsd does recite permisson to run an underground line from the propane tank
to the shed for the purpose of heatingit. However, the Board dso finds thet the | etter, on itsface,
condtitutes an offer of settlement of awide varigty of issues between Mr. Ferguson and Cavdier
Redlty; and that Mr. Ferguson’s response to the letter, which induded an extensve cavil about a
typographica misstatement of hisfirs name and repeated demands thet Attorney Braun
demondrate hislegd cgpacity to represent his own dient, can hardly be termed a dear acoeptance
of the offer of settlement.

34. Moreove, the potentid hezardsto park resdents which could arise over time from an open-
ended parmisson to maintain an underground gas line on asnglelat in the park argues againg
condruing Cavdier Redty’'s permisson to indall the line as open ended and tranderable

35.  Onbdance, therefore, the Board finds that Mr. Ferguson did have permisson from Cavdier
Redlty to run an underground line from his propane tank to his shed for the purpose of heeting his

shed but thet permission to run an underground line did not extend to any future purcheser of thelat.

11



Accordingly, Respondent may require remova of the gasline upon sdle of the home. See, Rutav.
Cavdier Redty , Docket No. 004-96.

36. Atthesametime the Board findsthet Cavdier Redlty failed to dearly establish in writing the
limited scope of its permission to heet the shed in writing; and that Mr. Ferguson may have rdied on
his underganding of Mr. Santoro's ord satementsin ingdling a propane tank for the purpose of
hedting hisshed. Therefore, the Board finds that Mr. Ferguson is entitled to maintain a propane
tank on thelot for the purpase of heating his shed; but that Caveier may require that the propane
tank be placed behind the home or otherwise properly screened from view and that its mode of
connection to any heating unit within the shed be direct, overground and visble
C. Denial of Rent Reduction.

37.  Hndly, Mr. Ferguson quesions whether Respondent may (i) dter the conditions of granting
rent reductions from those dated in theinitid rate sheet atached to the park rulesby a“naticeto
tenants’ dated 5/10/95; and (ii) whether the denid of his deduction based on the new criteriawas
reasonable and enforcesble.

38. TheBoadfindsthat aprovisonintherate sheet atached to rules provided to Mr. Ferguson &
the inception of his tenancy established a $20.00 deduction from renta payments for timely payment
of rent. See, Rate Sheet, “ Monthly Rental Charges.”

39.  TheBoad further findsthet, by a“Generd Natice To All Tenants’ dated May 10, 1995,
Respondent announced a change in palicy regarding rent reductions, under which the rent reduction
would be further conditioned on compliance with the park’ s maintenance and aesthetic Sandards

40.  TheBoard further finds that, by natices provided on or about May 15, 1996, Cavdier Redty

informed Mr. Ferguson that he would lose his right to deduct $20.00 from hisrent beginning July 1,

12



1996 for two spedified rules and dandards violations. These dleged vidla@ionswere: (i) an
unstained or painted planter and deck; and (ji) the propane gasline

41.  Asaninitid metter, the Board notes that it has no jurisdiction over issues rdating to rent or rent
increases. RSA 205-A:27, 11 (Supp. 1995). Notwithstanding that satutory ban, the Board rules
thet it has juridiction to addressissues relaing to rules and rule enforcement. RSA 205-A:27, |
(Supp. 1995).

42.  Intha narrow context, the Board notes that it has decided in this matter thet the existence of
Mr. Ferguson' s gaslinewas not in violaion of any vdid park rule and therefore rules thet any
finendd pendty assessad againg him by reason of the gas line wias unressonable and should be
refunded. The Board isnot divested of jurisdiction to o rule Smply because the pendty is
couched interms of denid of arentd reduction.

43.  Moreover, the Board viewsit as ingppropriate and unreasonable per seto edablish a system of
finanda pendties whether couched as direct pendties or as denid of rent reduction, for rules
violations without establishing within the park rules the exisence of, and criteriafor such pendties
To do otherwise - particularly by anatice format which does not purport to be controlled by the
datutory requirement of asixty day natice for rule changes -- exposes tenants to the threet of
arbitrary enforcement and imposition of pendtieswhich is directly contrary to the basic requirements

of RSA 205-A:2. (1989 and Supp. 1995).

4 It isthe Board’ s understanding that Mr. Ferguson has corrected any alleged deficiency in his deck and

planter to the satisfaction of management and has not been subject to adenial of rent reduction for thisissue.

13



44,  THEREFORE, the Board rules that Respondent may not subject Mr. Ferguson to any financid
pendty basad on the existence of his gasline and that Mr. Ferguson is etitled to reambursement for
any such pendty imposed by park management prior to the date of thisruling.

D. Notice Regarding Sale

45.  FAndly, the Board notes that Respondent has failed to demondrate that Mr. Ferguson wasor is
in violaion of any park rule with repect to provison of natice to park management that he intended
todl hishome

ORDER

WHEREFORE, the Board makes the following Order:

A. Within no lessthan 60 days of the date of this Order, Respondent shdl promulgateto dll
tenants a Lord Cavdier Edates a comprenensive, up-to-date set of rulesfor the Park.

B. Respondent shall amend Section XI1.B of the present rulesto establish reasonable criteria
for entry onto leasad premises conggent with this Order; and shdl otherwise conform the Park rules
with goplicable law.

C. Respondent shdl indudein newly promulgated rules astatement of dl finendd or other
pendties induding the lass of rent reductions, which may be assessad againd tenants for violation of
any pak rule.

D. Respondent isenjoined from announding or imposing new pendties, induding the loss of
rent reductions, which may be assessad againg tenants for violaion of any park rule except by
amendment of park rulesin conformity with RSA 205-A.

E. Respondent may require Mr. Ferguson to remove the propane gas line connecting his

propane tank to his shed as a condition of permitting his manufactured housing unit to remain in the park

14



upon sde except that Mr. Ferguson may retain his propane tank, subject to placement and screening
goprova by management, such gpprova not to be unreasonably withheld; and provided thet the
propane tank’ s connection to the shed is direct, overground and vishle.

F. Respondent is enjoined from imposing any finanda pendty on Mr. Ferguson with respect to
the gasline and is ordered to remburse him any amount collected as pendty, induding any amount pad
as additiond (or non-deductible) rent on or after July 1, 1996.

G. Respondent’s Complant againg Mr. Ferguson isDISMISSED inits entirety.

15



A decison of the board may be appeded, by either party, by first applying for a rehearing with
the board within twenty (20) business days of the clerk’s date below, not the date this decison is

received, in accordance with Man 201.27 Decisons and Rehearings. The board shal grant a rehearing
when: (1) there is new evidence not available at the time of the hearing; (2) the board’s decison was

unreasonable or unlawful.

SO ORDERED:
BOARD OF MANUFACTURED HOUSING

By:

Beverly A. Gage, Chairman

Members participating in this action:

Beverly A. Gage
Stephen J. Baker

Leon Caawa, Jr.
Rosdie F. Hanson
Kenneth R. Nielsen, Esg.
Jmmie D. Pursdley
Forence E. Quast

Eric Rodgers

CERTIFICATION OF SERVICE

| hereby certify that a copy of the forgoing Order has been mailed this date, postage prepaid, to
James E. Ferguson and Cavaier Redty Corp., (Lord Cavalier Estates) (Edward A. Santoro).

Dated:

AnnaMae Modey Twigg, Clerk
Board of Manufactured Housing
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